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L. IDENTITY OF MOVING PARTY

Jon-Luke McAdams, Appellant.
I1. OPINION SOUGHT TO BE REVIEWED

The 8/1/23 Opinion of Division I1I, in the Appendix at
pp. A1-A19, and the 9/21/23 denial of reconsideration is in the
Appendix at p. A-20. Attached, also, is the 9/21/23 order
publishing the decision in the Appendix at p. A-21.
IIL. ISSUES FOR REVIEW
Issue No. 1: Does RCW 26.09.191(1) only require sole-
decision-making on an initial parenting plan after a finding of
Domestic Violence (DV), or is the prohibition on joint-
decision-making immutable under the statute?
Issue No. 2: If the prohibition on joint-decision-making is
statutorily construed as /ifetime, is that construction
constitutional under right-to-parent precedents?
Issue No. 3: Should this issue of first-impression be reviewed

by the State Supreme Court under RAP 13.4(b)?



Issue No. 4: Was it frivolous of Jon-Luke McAdams to seek a
restoration of joint-decision-making given paucity of case law,
and given that this is a matter of first impression, and should
Jon-Luke have been sanctioned?

Summary of Issues: Jon-Luke McAdams asks that RCW

26.09.191(1) be determined not to be a lifetime ban on joint-

decision-making, and to find that it was not sanctionable to ask
if the ban on joint-decisions in an initial parenting plan was a
lifetime ban in any subsequent parenting plan, and/or to ask if
joint-decision-making could be restored after evidence of cure
under RCW 26.09.191(1).
III. STATEMENT OF THE CASE

On 12/28/20, the Final Parenting Plan was entered.
CP 1-8. (Hereinafter “2020PP.”) Jon-Luke’s visitation was 5
overnights of every 14 nights on a two-week rotation. Id.

The 2020PP included a “history of domestic violence”
without further specification under Section 3.a, and a generic

substance abuse agreed finding in Section 3.b. CP 1.



Section 14, Point 6, states that the substance abuse issue
was alcohol (no other drugs). CP 7.

Sole-decision-making was given to Sarah Hannah, due to
the Section 3.a and 3.b findings that Jon-Luke “has these
problems” under RCW 26.09.191. CP 2.

On 8/17/22, Jon-Luke filed a Summons and Petition for
Modification, on the basis of having undergone his DV and
substance abuse treatment, and on the basis of having no
subsequent incidences of either problem for the intervening
several years since initially in the divorce (since 2019, with the
passage of time showing “cure”). Jon-Luke also raised newly
emergent psychological and counseling issues with the
children, in which he wished to participate. CP 9-13, esp. 12

Sarah filed her Response to the Petition on 9/9/22.

CP 18-21. Sarah also made a motion to deny adequate cause.
CP 29-31, and Jon-Luke filed his motion for adequate cause

and relief, as well. CP 88-90.



Sarah Hannah’s declaration in support of her request to
deny adequate cause emphasized the legal position that
restrictions on decision-making were mandatory (without any
relief over time) under RCW 26.09.191(1). CP 22-28.

Jon-Luke’s 9/16/22 responsive memo argued that RCW
26.09.260(10) allowed the court to adjust a non-residential
factor such as decision-making, and that the logic of RCW
26.09.260(7) should also allow for a substantial change in
circumstances to allow a change in decision-making. CP 58-61.

Jon-Luke’s 9/16/22 responsive declaration argued that
there had been a substantial change of circumstances under
RCW 26.09.191 in his completed treatment (never denied by
Sarah) and by his not repeating the DV or substance abuse
events (also never denied by Sarah), and by his daughter facing
new counseling/ psychological/gender issues. CP 42-57.

In reply, Sarah emphasized that Jon-Luke had completed

his DV and substance abuse treatment before final orders, and



she emphasized the mandatory nature of .191 factors requiring
the court to limit decision-making. CP 62-835.

Jon-Luke replied to new allegations in the reply of Sarah
at CP 91-94.

A hearing was held on 9/30/22, and an order denying
adequate cause was signed by the commissioner on 10/5/22,
and fees were awarded to Sarah as a sanction for a bad faith
filing of Jon-Luke’s petition, based upon not enough new facts
to get around RCW 26.09.191(1). CP 130-31. Fees were
awarded at CP 153-55 on 10/17/22.

The VRP of the 9/30/22 hearing is at CP 156-83, which
the commissioner denied there was any substantial change in
circumstances. CP 179-80 (the VRP at 23-24).

A motion to revise was filed on 10/10/22. CP 136-41.

Revision was denied on 12/6/22. CP 184. Fees were
awarded for seeking revision at CP 199.

The Notice of Appeal was timely-filed on 12/20/22.

CP 189-96.



The Division III Opinion at issue came down on 8/1/23.
Appendix 1-19. Reconsideration was denied on 9/21/23.
Appendix at 20. The third-party motion to publish was also
granted on 9/21/23. Appendix at 21.

'NOTE: The Opening Brief, Reply Brief, Reconsideration and
Response to Third-Party Motion to Publish from the Division
I1I pleadings are all incorporated.

IV. KEY FACTS FROM RECORD

The following key facts from the record might be more
argumentative than the Statement of the Case is allowed to be,
so this account of the facts below is in this separate section.

A. The Trial Court Judicial Officers Believed that
“Cure” Was Possible Under RCW 26.09.191(1) and That
Joint Decision-making Could Be Restored

As noted in the Division III filings, Commissioner
Ressa’s legal finding, in the 9/30/22 VRP at page 23, lines 15 to
16, was (a) not challenged by Sarah Hannah on appeal, and (b)

read:



...1 also don’t find that there’s a law that says [of
sole-decision-making under DV] that once decided it’s
always decided.

Judge High-Edward also said — upon denying revision —

regarding Jon-Luke’s goal of joint-decision-making:
I agree with Commissioner Ressa. There’s a difference
between compliance and progress. And maybe he’ll get
there. Hopefully he will.

VRP of 12/1/22, at p.23, lines 4-6.

Judge High-Edward saying “And maybe he’ll get there
[to joint decision-making],” implies that it can be done under
the statute.

In sum, contrary to Division III, the trial courts believed
that future relief from the RCW 26.09.191(1) prohibition on
joint decision-making could be had.

This case was a matter of first impression in Division II1.

B. The Third-Party (FVAP, et al.) Motion to Publish
Shows the Issue Was a Matter of First Impression

The FVAP, et al. (FVAP hereinafter) motion to publish

(granted on 9/21/23) used a variant of “clarifies” nine times,



and used “guidance” nine times, and used other terms such as
“identifies,” repeatedly.

This third-party motion shows that the issue of possible
restoration of joint-decision-making was a matter of first
impression for the appellate court, making Supreme Court
review appropriate and necessary.

V. ARGUMENT
A. As a Case of First Impression, Jon-Luke Should Not
Suffer Sanctions for Raising These Issues

It is a case of first impression as to IF joint-decision-
making can ever be restored, once there has been a finding of
DV, under RCW 26.09.191(1).

Jon-Luke and the trial courts assumed “yes” as to “if,”
and the real appellate Jon-Luke thought his appeal presented
was the definition as to “when” (under what circumstances)

joint-decision-making could be restored.



In sum, Jon-Luke’s questions to Division III were (1) of
“IF” joint-decision-making could ever be restored (“Yes,” was
expected), and then IF SO, (2) “WHEN?”

Division III’ 8/1/23 Opinion has said there (1) is no
“IF,” and, therefore, (2) there is “NO WHEN.”

That both Commissioner Ressa and Judge High-Edward
thought that joint-decision-making could be restored shows that
this was a case of first appellate impression, meriting State
Supreme Court review for the establishment of governing
interpretative case law.

The question was not frivolous for Jon-Luke to ask, and
asking the question should not have been sanctioned.

B. Lifetime Ban on Joint-Decisions

Jon-Luke agrees that RCW 26.09.191(1) precludes joint-

decision-making on the initial parenting plan after a finding of

domestic violence.



The question is IF joint-decision-making can ever be
restored. The Spokane County trial court believed that it could
be restored, just not on Jon-Luke’s facts.

As construed by the 8/1/23 Division III Opinion, Jon-
Luke is under a lifetime prohibition from participating in
decision-making regarding his daughters.

Is this the legislative intention? Is this constitutional?

C. Reedy v. State (2023) on Life-time Restrictions
on the Constitutional Right to Parent

In remanding a life-time no-contact order for further
consideration in a criminal matter, the court reiterated a parent’s
fundamental constitutional right “to the care, custody and
companionship of their children”:

Parents have a fundamental constitutional right “to

the care, custody, and companionship of their children.”
State v. DeLeon, 11 Wash. App. 2d 837, 841, 456 P.3d
405 (2020) (citing State v. Warren, 165 Wash.2d 17, 34,
195 P.3d 940 (2008)). As such, a sentencing condition
that infringes on this fundamental constitutional right

may only be upheld if the condition is reasonably
necessary to accomplish the essential needs of the State

10



and public order and, again, must be “sensitively
imposed.” Warren, 165 Wash.2d at 32, 195 P.3d 940.

More specifically, courts may limit the fundamental
right to parent when “reasonably necessary” to protect a
child's physical or mental health. DeLeon, 11 Wash.
App. 2d at 841, 456 P.3d 405 (citing State v. Howard,
182 Wash. App. 91, 101, 328 P.3d 969 (2014)). Before
restricting a defendant's contact with his biological
children, however, this court has held that a sentencing
court must expressly, i.e., on the record, (a) consider the
constitutional right to parent, (b) explain why the no-
contact provision is necessary, and (c) explore whether
any viable less restrictive alternatives exist. /d. at 841-
42, 456 P.3d 405; State v. Martinez Platero, 17 Wash.
App. 2d 716, 725, 487 P.3d 910 (2021).

Reedy v. State, 527 P.3d 156, 162-63 (Wash. Ct. App. 2023).
The impassioned 8/1/23 Division III Opinion goes too far
in limiting all parents who have ever had any kind of DV
finding from ever being involved in decision-making again.
D. Only Two Cases on Point: DeVogel (2022) and
Bodge (2020)
Only two cases provide guidance on this issue: DeVogel

(2022) and Bodge (2020), and only DeVogel is published.

11



1. DeVogel v. Padilla (2022)
In DeVogel v. Padilla, 22 Wash. App. 2d 39, esp. 45, 509
P.3d 832, esp. 835 (2022) the father had decision-making
restored to him on a change of placement.

Sarah Hannah argues that the life-time ban remained in
place in DeVoge because sole decision-making remained in
place, just the person banned from decision-making transferred
from the father to the mother. Sarah’s point is that the “sole-
ness” of decision-making was maintained.

Jon-Luke argued that since the father was banned from
joint-decision-making by RCW 26.09.191(1) initially with sole-
decision-making to the mother, and then the father received
sole-decision-making, that showed the father could be “cured”
of his ban from decision-making.

The 8/1/23 Division III Opinion says on page 13, that

“DeVogel is silent about when a parent can cure a limitation.”

12



That is the very question that the State Supreme Court
should resolve: Is DeVogel “silent” as to curing the
26.09.191(1) prohibition on participating in decision-making?

The matter was one of first impression, and was
reasonable to ask the appellate court to determine.

2. Bodge (2020, unpublished)

The unpublished case is the Matter of Marriage of
Bodge, 13 Wash. App. 2d 1094 (2020) (presented under GR
14.1). The Bodge case was minimized in a footnote in the
Division III Opinion, and Division III distinguished Bodge
because the trial court had given the father mileposts in DV
treatment to achieve to restore joint-decision-making.

However, if the prohibition on joint-decision-making

under RCW 26.09.191(1) is as sweeping as the 8/1/23 Opinion
indicates, then the Bodge trial court’s order was ultra vires, as
any relief that restores joint-decision-making can never be

allowed under the 8/1/23 Division III Opinion.

13



RCW 26.09.191(1) prohibitions on joint-decision-making
have no such particularized exceptions in the language of the
statute, such as would authorize the Bodge exceptions under the
8/1/23 Opinion.

These issues of statutory interpretation, with
constitutional implications, merited more nuanced
consideration than the 8/1/23 Opinion gave the issues.

It is important to remind the Supreme Court that
Commissioner Ressa — cited above -- did not share Division
III’s interpretation of RCW 26.09.191(1) when Commissioner
Ressa found, as was quoted in Jon-Luke’s REPLY Brief:

Sarah, in her Response Brief, did not cast doubt upon
Commissioner Ressa’s legal finding, in the 9/30/22
VRP at page 23, lines 15 to 16:

...1 also don’t find that there’s a law that
says [of sole-decision-making under DV] that
once decided it’s always decided.

Jon-Luke agrees that “once decided” it is not “always

decided.”

The pursuit of the extension, modification, or

reversal of existing law or the establishment of new law
should not be chilled on these facts.

14



As referenced, supra, Judge High-Edward agreed with
Commissioner Ressa that the prohibition on joint-decision-
making was not lifetime.

If the commissioner and judge can be wrong in adopting
Jon-Luke’s version of the law (just not share his application),
then Jon-Luke’s position is not legally frivolous, since
Commissioner Ressa found, supra, that “curing the limitation”
was legally possible, as also stated by Judge High-Edward.
FIRST NOTE: The 8/1/23 Opinion incorrectly stated that Jon-
Luke gave up the gender issue on appeal. The gender issue
with his daughter was his motive for requesting involvement in
joint-decision-making; however, the legal issue on appeal is
(a) IF (and see Ressa’s quote, supra) and (b) WHEN joint-
decision-making can be restored. The legal issue of IF joint-
decision-making can be restored is to be determined in this
appeal, and the IF was the threshold for continuing to pursue

the gender issues -- IF there even could be a WHEN.

15



SECOND NOTE: Jon-Luke was not presuming harm from a
change of gender being contemplated, but Jon-Luke was
asserting that the gender issues with his daughter were uniquely
important, and this importance was a non-frivolous basis for
requesting joint-decision-making.
E. Is Division III’s Interpretation Constitutional?
Jon-Luke assumed that the answer to IF he could resume
joint-decision-making was, “Yes,” and, given Commissioner
Ressa’s -- and Judge High-Edwards -- saying it could be
restored, Jon-Luke’s appeal would delineate WHEN.
However, Division III has terminated the WHEN
question by ruling the answer to IF, is “NEVER!”
Summarizing our State and Federal Supreme Court
authorities, in 2022, the Matter of R.V. case says (underlining
emphasis added; italics in the original):
Under both the state and federal constitutions, no
person may be deprived of life, liberty, or property
without due process of law. U.S. Const. amends. V,

XIV, § 1; WASH. CONST. art. I, § 3. These provisions
protect a parent's fundamental right to parent their child.

16



Meyer v. Nebraska, 262 U.S. 390, 399-400, 43 S. Ct.
625, 67 L. Ed. 1042 (1923); In re Welfare of Sumey, 94
Wash.2d 757, 762, 621 P.2d 108 (1980).

However, this right is not absolute. Sumey, 94
Wash.2d at 762, 621 P.2d 108. A statute may limit the
fundamental right to parent if it passes strict scrutiny,
meaning it is narrowly tailored to advance a compelling
state interest. In re Custody of Smith, 137 Wn.2d 1, 15,
969 P.2d 21 (1998), aff'd sub nom. Troxel v. Granville,
530 U.S. 57, 120 S. Ct. 2054, 147 L. Ed. 2d 49 (2000)
(plurality opinion). Under this standard, “the state may
interfere only “if it appears that parental decisions will
jeopardize the health or safety of the child, or have a
potential for significant social burdens.” ” Id. at 17, 969
P.2d 21 (quoting Wisconsin v. Yoder, 406 U.S. 205,
234,92 S. Ct. 1526, 32 L. Ed. 2d 15 (1972)).

Matter of R.V., 22 Wash. App. 2d 300, 317-18, 511 P.3d 148,

156-57 (2022).

A lifetime ban on joint-decision-making cannot pass

constitutional muster. A constitutional issue can be raised at

any time:

Manifest error affecting a constitutional right may, of
course, be raised at any time. RAP 2.5(a)(3).

606 P.2d 1214, 1223 (1980).

Egede-Nissen v. Crystal Mountain, Inc., 93 Wash. 2d 127, 141,

17



The starkness of the constitutional issue emerged from

the vehemence of the 8/1/23 Division III Opinion.
Jon-Luke had no reason to expect such an impassioned
and sweeping interpretation of RCW 29.09.191(1).
F: RAP 13.4(b): Bases for Review

Under RAP 13.4(b)(1), the 8/1/23 Division III Opinion
appears to conflict with the State Supreme Court rulings on the
right to parent.

Under RAP 13.4(b)(2), the 8/1/23 Division III Opinion
appears at odds with DeVogel and Bodge, as outlined above,
and with many other constitutional right-to-parent cases.

Under RAP 13.3(b)(3) the constitutional right-to-parent
involved is clear, and whether Division III’s sweeping lifetime
ban on decision-making is a correct and/or constitutional
interpretation of RCW 26.09.191(1) should be considered by
the State Supreme Court. See /n re Rainey, 168 Wash. 2d 367,
374-75, 229 P.3d 686, 689 (2010), and see Reedy v. State,

supra, when parents who have committed appalling acts against

18



children (not present here) still have their constitutional rights
strictly scrutinized. Jon-Luke never engaged in any such
behaviors.
G. Conclusion: Review Should Be Granted
Jon-Luke was reasonable to seek clarity in restoring
joint-decision-making under RCW 26.09.191(1).

Division III interpreted RCW 26.09.191(1) to make it
an immutable life-time ban on shared-decisions, turning the
statute into an unconstitutionai limitation on the right-to-parent,
contrary to the unchallenged legal findings of two Superior
Court judicial officers that joint-decision-making could be
restored after the RCW 26.09.191(1) deficiencies were cured,
even in the event of domestic violence.

The issue is one of first impression, with constitutional
implications.

Supreme Court review is requested.

19
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APPENDIX:
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9/21/23 Order Granting Motion to Publish, in the Appendix at
p. A-21.
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FILED

AUGUST 1, 2023
In the Office of the Clerk of Court
WA State Court of Appeals, Division I1I

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
In re the Marriage of: ) No. 39423-9-1I1

)
SARAH HANNAH, )
)
Respondent, )

) UNPUBLISHED OPINION
and )
)
JON-LUKE McADAMS, )
)
Appellant. )

LAWRENCE-BERREY, A.C.J. — Jon-Luke McAdams appeals after the trial court
determined that adequate cause did not exist for him to seek modification of his parenting
plan to grant him mutual decision-making authority over his children. He argues the trial
court erred in its determination and by sanctioning him by requiring him to pay Sarah
Hannah' her reasonable attorney fees. We disagree and affirm. We additionally conclude
that this appeal is frivolous and award Ms. Hannah her reasonable attorney fees on

appeal.

' Ms. Hannah identifies as nonbinary, but uses the honorific “Ms.” and she/her

pronouns in her briefing.



No. 39423-9-111
Marr. of Hannah & McAdams
FACTS

The parties share two children. Under the temporary parenting plan in place
during their divorce proceedings, Mr. McAdams had limited visits with the children,
which increased in time as he engaged in and complied with treatment for alcohol use
disorder and domestic violence.

Permanent parenting plan

In the permanent parenting plan, the superior court found that Mr. McAdams had a
history of domestic violence and a long-term problem with substance abuse. The parties
agreed there would be no limitations on either parent, and the court granted sole decision-
making to Ms. Hannah. The court’s reasons for doing so were twofold: first, the court
was required to limit decision-making because of the domestic violence finding, and,
second, Ms. Hannah did not want to share decision-making, which was reasonable
because of Mr. McAdams’s substance abuse problems and their inability to cooperate
with each other in decision-making. The parenting plan provided that the children would
live with Mr. McAdams approximately 5 out of every 14 days.

The court listed a number of provisions in section 14 of the parenting plan so the
parties could safely and effectively communicate, given Mr. McAdams’s history of

domestic violence and alcohol abuse:

A-



No. 39423-9-111
Marr. of Hannah & McAdams

° Using an app to communicate;

° Prohibiting Mr. McAdams from using nonprescribed drugs or
alcohol;

° Prohibiting the parties from making derogatory remarks about the
other within the hearing range of the children;

° Prohibiting the parties from using the children to gather information
about the other;

o Prohibiting the parties from discussing the litigation or adult issues
with the children;

o Requiring Mr. McAdams to obtain a urinalysis if Ms. Hannah
reasonably believes he is under the influence of alcohol;

o Requiring Mr. McAdams to engage in family counseling with the

children, with both parents having access to the children’s records
from the counselor;

o Prohibiting the parties from having face-to-face contact, and
requiring Mr. McAdams to stay an appropriate distance from Ms.
Hannah; and

° Enabling Ms. Hannah to return to court and request a restraining

order, and providing that any violation of section 14 of the parenting
plan would be prima facie evidence for the basis of a restraining
order.
Clerk’s Papers (CP) at 7.
Petition for modification
On August 17, 2022, Mr. McAdams petitioned to modify the parties’ parenting
plan. He did not request a major or minor modification; rather, he requested “other
changes™ under RCW 26.09.260(10), specifically changes to decision-making because of

a claimed substantial change in one parent or child’s situation. CP at 12. Mr. McAdams

explained:

/}_3



No. 39423-9-111
Marr. of Hannah & McAdams

[ have addressed the [domestic violence] and substance abuse issues that led

to my limited decision-making. Sarah is making sweeping unilateral

decisions that are so important regarding my daughter|’s] gender identity

that I ask to be involved as a parent, and to assure [sic] the best interests of

my daughter are met. These substantial changes in circumstances merit my

full involvement in decision-making.

CP at 12.

Although Mr. McAdams filed a petition to modify the parenting plan, he did not
move for a finding of adequate cause. Ms. Hannah instead did so, asking the court to
deny the petition, and was thus considered the moving party below. Ms. Hannah argued
there had not been any substantial change in circumstances. She noted in regard to a
restraining order request, “I believe the respondent’s litigation is frivolous and intended to
harass me. It may be necessary for the court to add protections for me to protect me from
abusive use of litigation.” CP at 19. She further stated in a declaration that Mr.
McAdams “continues to try to manipulate me, use the children as a weapon, engage in
unnecessary conflict, and continues his attempts to control and cause me harm.”

CP at 23. Ms. Hannah recounted a number of instances where Mr. McAdams delayed
signing necessary forms or taking actions to separate their assets as required by the decree
of dissolution. In one instance, Mr. McAdams had their minor children sign a form as

witnesses, requiring resubmission of the form and needlessly involving the children in

litigation.
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Ms. Hannah explained that she and her partner were nonbinary and her children
had become curious about gender identity. Ms. Hannah had researched how to explain
gender identity in a neutral manner and found a book written for children. The book
answered the children’s questions, and they asked to take the book home to read with Mr.
McAdams. Mr. McAdams refused to read the book and accused Ms. Hannah of
attempting to influence the children to be nonbinary. Their older daughter, then seven
years old, appeared naturally curious about gender as it applied to her, and Ms. Hannah
proposed counseling so their daughter could talk to someone neutral about her feelings.

Ms. Hannah stated she could not foresee a time where she would be able to interact
with Mr. McAdams in person or make decisions with him because of “the domestic
violence in our marriage and his continued harassment and attempts to manipulate me
since the final orders were entered . . .. It would not be in the best interest of our
daughters to force me to interact with my abuser and the statute protects me from having
to do so.” CP at 26.

Mr. McAdams responded that there had been a substantial change of
circumstances because he had completed his domestic violence and substance abuse
requirements and had no problems since. Additionally, their daughter was going through

a substantial change in circumstances “regarding her gender issues.” CP at 42. He
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opined that nonbinary genders were not common and thus their daughter needed the
involvement of professionals and both parents to serve her best interests. He did not want
Ms. Hannah’s “enthusiasm for her non-binary lifestyle [to] pass over into advocacy of a
non-binary gender for” their older daughter. CP at 44. He wanted “objective,
professional, counseling for the girls, and . . . full involvement in that process to make
sure all the dialogue is healthy on such a fraught issue.” CP at 46.

Mr. McAdams stated he did not seek to change any limitations and was only
seeking mutual decision-making. He explained that he had delayed signing legal and
financial documents for Ms. Hannah because of COVID-19 and fear of violating a
restraining order, and asserted that Ms. Hannah was not ultimately harmed. He was not
aware of an age requirement for witnesses and the children did not know they were
signing a legal document as he told them they were practicing their handwriting.

He submitted messages between himself and Ms. Hannah purporting to show that they
could cooperate about parenting.

Despite not requesting any major or minor modification in his petition and stating
he did not seek any adjustment other than mutual decision-making, Mr. McAdams
submitted a proposed parenting plan that contained numerous changes from the parties’

permanent parenting plan. It removed the findings that he had a history of domestic
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violence and substance abuse that interfered with his ability to parent. It altered a number
of provisions relating to the children’s residential schedule and the parties’ dispute
resolution process.

Mr. McAdams’s proposed parenting plan also substantially altered the “other”
provisions in section 14. It removed the outright prohibition on face-to-face contact,
instead providing that face-to-face contact should be avoided. It replaced the unilateral
conditions on Mr. McAdams’s substance use into bilateral conditions that applied to both
parents. It removed the condition that neither parent discuss the litigation or adult i1ssues
with their children. It removed the provision that Mr. McAdams engage in family
counseling with their children and giving both parents access to the children’s counseling
records. Instead, it gave both parties “full and complete access to all records involving
the children, no matter the location or source of the records.” CP at 40. Finally. it
removed the provision that violation of any part of section 14 was prima facie evidence
for a restraining or protection order.

Ms. Hannah replied that Mr. McAdams’s domestic violence and substance abuse
treatment had occurred before the entry of the permanent parenting plan and could not be
a substantial change in circumstances. She argued that because gender was a societal

issue, it was expected that children would have questions and those questions did not
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constitute a substantial change in circumstances either. She asserted that Mr. McAdams’s
domestic violence was not remedied, and she was not prepared to see him in person or
make medical and education decisions with him.?

The commissioner denied Mr. McAdams’s petition to modify the parenting plan,
finding there was not adequate cause to hold a hearing on the matter. It found that Mr.
McAdams’s petition had been brought in bad faith and ordered that he pay Ms. Hannah’s
reasonable attorney fees.

Mr. McAdams moved to revise the commissioner’s ruling. In denying his motion
to revise, the trial court acknowledged that Mr. McAdams believed he had overcome his
history of domestic violence, but

Ms. Hannah certainly doesn’t, and I think she has cited some very specific

incidents where she feels like that power and control dynamic continues to

exist even despite the fact that they are separated. Having the child sign a

form so she could get access to her retirement account which is wholly

inappropriate. Dragging his feet on getting his name removed from the

bank account. Doing the quit claim deed. All of those things to her, as the

victim of a history of domestic violence, continued to be power and control
dynamics. And so while Mr. McAdams may have done treatment, his

> Mr. McAdams filed a declaration the day the parties’ hearing was scheduled and
Ms. Hannah moved to strike the document. The commissioner declined to consider the
late declaration, yet also noted it would not consider material in Ms. Hannah’s reply
declaration that was not responsive to Mr. McAdams’s response declaration. Mr.
McAdams did not move to revise the commissioner’s decision on the motion to strike.
For this reason, we will not consider Mr. McAdams’s late declaration.

/21“8



No. 39423-9-111
Marr. of Hannah & McAdams

behavior post-treatment doesn’t necessarily convince the Court that, you

know, the history is gone simply because he’s complied with treatment.
Rep. of Proc. (RP) at 22.

The court noted that while RCW 26.09.191 did not have a sharp limitation on
parenting time, “decision[-]making does. . .. I don’t know how that limitation is
removed, but there’s certainly not in this case enough evidence to remove it . . . given Ms.
Hannah’s recitation of things that have happened since the dissolution.” RP at 23. The
court upheld the finding of bad faith because there was no legal or factual basis for Mr.
McAdams’s request.

Mr. McAdams timely appealed.

ANALYSIS

MUTUAL DECISION-MAKING

Mr. McAdams argues the trial court erred in finding there was not adequate cause
to modify the parenting plan to grant him mutual decision-making. We disagree.

We review a trial court’s adequate cause determination for an abuse of discretion.
In re Parentage of Jannot, 149 Wn.2d 123, 126, 65 P.3d 664 (2003). “A trial court

abuses its discretion if its decision is manifestly unreasonable or based on untenable
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grounds or untenable reasons.”™ In re Marriage of Littlefield, 133 Wn.2d 39, 46-47,
940 P.2d 1362 (1997).

Mr. McAdams petitioned to modify the parenting plan based on RCW
26.09.260(10), which gives the court discretion to “order adjustments to any of the
nonresidential aspects of a parenting plan upon a showing of a substantial change of
circumstances of either parent or of a child, and the adjustment is in the best interest of
the child.” Mr. McAdams argued below that the substantial change in circumstance was,
first, his completion of treatment and nonoccurrence of domestic violence and substance
abuse, and second, their daughter’s questions about gender identity. On appeal, he
abandons the second argument and argues only that his changed circumstances justified

modifying the parenting plan to provide for mutual decision-making.

3 Although he does not explicitly identify how the trial court abused its discretion,
Mr. McAdams appears to argue its decision was based on untenable reasons because it
applied the wrong legal standard for determining whether mutual decision-making was
allowed. See In re Marriage of Littlefield, 133 Wn.2d 39, 47, 940 P.2d 1362 (1997)
(“A court’s decision . . . is based on untenable reasons if it is based on an incorrect

standard.”).
/Z} 10



No. 39423-9-111
Marr. of Hannah & McAdams

Mr. McAdams concedes that sole decision-making is mandatory where
RCW 26.09.191 findings are entered.* He argues the relevant question is “whether
joint-decision-making can be restored, and, if so, under what conditions.” Reply Br. of
Appellant at 2. His argument relies almost exclusively on a recent case from Division
One of this court, In re Marriage of DeVogel, 22 Wn. App. 2d 39, 509 P.3d 832 (2022).5
We begin by discussing that case.

In DeVogel, the parties’ permanent parenting plan included findings that the father
had a history of domestic violence toward an adult son, and the mother had parental

problems including withholding the children and abusive use of conflict. /d. at 43. The

4 Mr. McAdams nonetheless suggests that while sole decision-making is
mandatory in an original parenting plan when there is a history of domestic
violence, it is unclear what is allowed in a subsequent modification. Mr. McAdams’s
distinction is illusory; Washington law does not contemplate “original” and “subsequent™
parenting plans. It contemplates “temporary” and “permanent” parenting plans.
See RCW 26.09.004(3), (4); RCW 26.09.181-.197. A modification results in a new,
permanent parenting plan. See RCW 26.09.004(3) (“‘ Permanent parenting plan’ means a
plan for parenting the child . . . incorporated in any final decree or decree of modification
in an action for dissolution of marriage.”). In either a temporary or permanent parenting
plan, the court “shall not” order joint decision-making where there is a finding of a
history of domestic violence. RCW 26.09.191(1)(c).

> Mr. McAdams also points to In re Marriage of Bodge, No. 79559-7-1, (Wash. Ct.
App. June 15, 2020) (unpublished), https://www.courts.wa.gov/opinions/pdf/795597.pdf,
a factually distinguishable and unhelpful case. There, the parties’ parenting plan
expressly provided that restrictions based on the finding of the father’s history of
domestic violence could be lifted on his completion of domestic violence treatment.
Id., slip op. at 3. Here, the parties’ parenting plan contains no such provision.
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court gave the mother sole decision-making and the majority of the residential time. /d.
The plan required the father to complete domestic violence treatment before his
residential time increased. /d. Two years later, both parents separately petitioned to
modify the parenting plan. /d. at 44. After trial, the court entered a new permanent
parenting plan that gave the father sole decision-making and placed the children with him
for the majority of the residential time. /d. The mother appealed, arguing in part the
court erred by awarding sole decision-making and majority residential time to the father
despite his history of domestic violence. /d. at 45.

We affirmed on both issues. /d. As to decision-making, we rejected the mother’s
contention that RCW 26.09.191(1) forbids the court from giving a parent with a history of
domestic violence any decision-making authority. /d. at 46. The plain language of the
statute only restricts mutual decision-making, which was not ordered. /d. As to the
residential time, we noted that under RCW 26.09.191(2), a court can choose to impose
limitations on residential time that include completion of treatment. /d. The parties’
original parenting plan did just that, and the father had completed the recommended
treatment. /d. at 46-47. At the time the court entered the new parenting plan, it found
there had been no instances of domestic violence since the parties separated five years

earlier. /d. at 47. The original limitations had been completed, and the court was not
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required to impose new limitations when there were no new domestic violence concerns.
1d.

Mr. McAdams argues that DeVogel shows that it is possible to cure a domestic
violence limitation such that mutual decision-making can be restored. The case does no
such thing.

First, DeVogel is silent about when a parent can cure a limitation such that mutual
decision-making can be restored. The extent of the court’s discussion of decision-making
was to note that because the father had sole decision-making, the provision did not violate
RCW 26.09.191(1), which prohibits only mutual decision-making. The propriety of
mutual decision-making was not an issue in front of the court. And contrary to Mr.
McAdams’s repeated assertions, the DeVogel court did not consider the father’s treatment
and nonoccurrence of domestic violence in considering whether it was appropriate to give
him sole decision-making. The court only discussed that information in regard to the
father’s residential time, an area in which the trial court has considerable discretion

crafting limitations. See RCW 26.09.191(2). By contrast, RCW 26.09.191(1) makes
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limitations on mutual decision-making mandatory in the enumerated circumstances.®
Second, the court’s discussion of the father’s treatment is in no way analogous to

Mr. McAdams’s situation. There, treatment was the limitation on residential time in the

parenting plan. See RCW 26.09.191(2)(m)(i) (A limitation on residential time may

include “completion of relevant counseling or treatment.”). Because the father

successfully completed treatment, such a limitation was essentially moot in the new

parenting plan. Because the father had not engaged in domestic violence in the five years

since the parties’ separation, no new limitations were necessary.

6 The legislature recognized that true mutual decision-making is not possible in
situations where the relationship was marred by domestic violence. This is because the
abusive parent will likely continue to use intimidation to control the abused parent:

The rarity of equality in decision-making between an abuser and his victim

renders joint decision-making unworkable. The occurrence of domestic

violence within a relationship, regardless of how it is categorized, suggests

that the batterer 1s in a superior position of power. The propensity to abuse

also provides important information about the character of the batterer. If

he is an abuser, he is more likely to use power to dominate and intimidate

the other parent. By ordering joint legal custody, thus requiring joint

decision-making, the court places the victim in an impossible position—she

is forced to negotiate with her batterer despite her lack of power within that

relationship.

Dana Harrington Conner, Back to the Drawing Board: Barriers to Joint Decision-Making
in Custody Cases Involving Intimate Partner Violence, 18 Duke J. Gender L. & Pol’y
223,227 (2011) (footnote omitted).
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Here, by contrast, Mr. McAdams completed all treatment before the permanent
parenting plan was entered in 2020, yet the trial court still found it necessary to enter a
finding of domestic violence and give Ms. Hannah sole decision-making, as well as order
the various other limitations in section 14 of the parenting plan. Additionally, the court
found that in the approximately two years since the parties’ divorce, Mr. McAdams had
continued to engage in conduct seemingly designed to continue to exert power and
control over Ms. Hannah.

Mr. McAdams also objects to the trial court’s failure to consider the child’s best
interests. RCW 26.09.260(10) directs that an adjustment to a nonresidential aspect of the
parenting plan requires both a substantial change in circumstances and an adjustment that
is in the child’s best interest. If either element is not met, the modification should not be
granted. Here, the trial court found there was no substantial change in circumstances;
thus, it could not adjust the parenting plan even if the adjustment was in the child’s best
interest. It did not err in stopping its analysis after it found no substantial change in
circumstances.

We conclude that the trial court did not abuse its discretion when it found a lack of

adequate cause to set Mr. McAdams’s petition for a trial.
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ATTORNEY FEES AT TRIAL

Mr. McAdams contends the trial court erred in assessing attorney fee sanctions
against him. Limiting his arguments to those properly raised, we disagree.

Mr. McAdams argues he should not have been sanctioned for his petition
for modification, discussing at length CR 11 and frivolous lawsuits. But Mr.

McAdams was not sanctioned under CR 11. The award of attorney fees was based

on RCW 26.09.260(13). “To be successful in requesting attorney’s fees under

[RCW 26.09.260], a party need only show that the motion to modify was brought in bad
faith.” In re Marriage of Low, 44 Wn. App. 6, 9, 720 P.2d 850 (1986).

Bad faith is a factual finding that we review for substantial evidence. In re
Marriage of Rideout, 150 Wn.2d 337, 351, 77 P.3d 1174 (2003). Mr. McAdams does not
discuss RCW 26.09.260(13) or adequately challenge the trial court’s factual finding that
his petition was brought in bad faith.

In a section titled “Issues on Appeal,” which we will construe as his assignments
of error, see RAP 10.3(a)(4), Mr. McAdams does contend there was not substantial
evidence he filed his petition in bad faith. Opening Br. of Appellant at 6 (some
capitalization omitted). He devotes no argument to this contention in his opening brief,

however, only discussing the issue in his reply. This is insufficient for our review.

ﬁ'~ 16



No. 39423-9-111

Marr. of Hannah & McAdams

See RAP 10.3(a)(6); In re Marriage of Angelo, 142 Wn. App. 622, 628 n.3, 175 P.3d
1096 (2008) (*We do not consider assignments of error unsupported by argument or
authority.”); Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 809, 828 P.2d 549
(1992) (*An issue raised and argued for the first time in a reply brief is too late to warrant
consideration.”). We constrain our discussion to the issues argued in Mr. McAdams’s
opening brief, to which Ms. Hannah had an opportunity to respond.

Mr. McAdams’s argument against awarding attorney fees is that the “case law is
sufficiently opaque” that his petition for modification was not frivolous. Opening Br. of
Appellant at 13. As discussed above, his argument that mutual decision-making is
allowed is based on a complete misreading of the case law and a misrepresentation of Mr.
McAdams’s circumstances, and it further plainly runs counter to unambiguous statutory
authority. The trial court correctly observed there was no “legal or factual basis” to order
joint decision-making as a modification under RCW 26.09.260(10). RP at 23.

Mr. McAdams argues there was no legal basis for awarding attorney fees on
revision because he has a right to revise a commissioner’s ruling. But Mr. McAdams’s
motion to revise the commissioner’s ruling was clearly a continuation of his petition to
modify the parenting plan—if his motion had been successful, the court would have

found adequate cause to hold a hearing on the modification. As a continuation of the
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modification action, it was subject to the provisions of RCW 26.09.260(13). See In re
Marriage of Moody, 137 Wn.2d 979, 994, 976 P.2d 1240 (1999). The existence of an
absolute right to revision does not insulate Mr. McAdams from the provisions of

RCW 26.09.260(13). See Low, 44 Wn. App. at 9 (discussing the analogous provision in
former RCW 26.09.260(2) (1973)). A further award of attorney fees was legally
permissible.

ATTORNEY FEES ON APPEAL

Ms. Hannah requests attorney fees on appeal under RCW 26.09.140 and
RAP 18.9. For the reasons explained below, we grant her RAP 18.9 request.

RCW 26.09.140 permits a court to award fees for “maintaining or defending any
proceeding under this chapter” based on the financial resources of the parties. Ms.
Hannah has not filed an affidavit of financial need with the court in accordance with
RAP 18.1(c), so we cannot grant fees under RCW 26.09.140.

RAP 18.9(a) permits an award attorney fees as a sanction for filing a frivolous
appeal. An appeal is frivolous “*if there are no debatable issues upon which reasonable
minds might differ and it is so totally devoid of merit that there [is] no reasonable
possibility of reversal.”” State v. Chapman, 140 Wn.2d 436, 454, 998 P.2d 282 (2000)

(alteration in original) (quoting State ex rel. Quick-Ruben v. Verharen, 136 Wn.2d 888,
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905, 969 P.2d 64 (1998)). As discussed above, there is no legal or factual support for Mr.
McAdams’s petition to modify the parenting plan. In addition, his challenge to attorney
fees was directed at nonexistent CR 11 sanctions. He failed to raise any debatable issue
that might result in a reasonable possibility of reversal. Subject to her compliance with
RAP 18.1(d), we award Ms. Hannah her reasonable attorney fees on appeal.

Affirmed.

A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to

[«ngw%' AT
Lawrence-Berrey, A.C§.
WE CONCUR:

A

Pennell, J. Staab, J.

RCW 2.06.040.
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